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MEMORANDUM OF DECISION AND ORDER ON
DINGS
PLAINTIFF'S MOTION FOR JUDGMENT ON THE PLEA
led the Boston Police
On December 28, 2005, the plaintiff, Scan Finn ("Finn"), appea
offer of employment based on
Depai1ment' s ("Depai1ment") decision to rescind its conditional
l was directed to the
Finn's failure to pass his psychological examination. This appea
dant in this case. On August
Massachusetts Civil Service Commission ("Commission"), a defen
ieved person" under the
23, 2007, the Commission determined that Finn was not an "aggr
iction to hear his appeal. On
provisions of G. L. c. 31, § 2, and that it therefore lacked jurisd
of this decision pursuant to
September 26, 2007, Finn initiated proceedings for judicial review
motion for judgment on the
G. L. c. 30A, § 14. This matter is now before the court on Finn's
's .("Department") motions to
pleadings and the Commission's and Boston Police Department
motion for judgment on the
dismiss the complaint. For the reasons set forth below, Finn's
are ALLOWED.
pkadi ngs is DENIED and the defendants· motions to dismiss

1

ces Division
Boston Po!ici.:: Department and the Massachusetts Human Resour

BACKGROUND
as police
The Department has possessed the power to appoint certain Boston residents
cadet program or
cadets since 1968. G. L. c. 147, § 21A. A person 's appointment to the police
or rules. Id.
service while working as a police cadet is not covered by the civil service law
police powers
While police cadets may not carry out any Department function requiring actual
answering phones,
and authority, they may perform administrative duties, such as filing records,
training and
receiving complaints, and preparing daily reports. Id. From 1968 to l 972, this
police officer, as
experience benefitted police cadets seeking to receive appointment as a Boston
Dept. v.
the police entrance examination weighted these components. See Boston Police
tion of these
Munroe, 2002 WL 445086 at* 1 (Mass. Super. 2002). Following the elimina
, which by
components from the examination, residents lost interest in the police cadet program
uently sought the
July of 1976 did not have a single person enrolled. Id. The Department subseq
program. Id ..
help of the Legislature to enact legislation that would help resurrect the cadet
277, that
In 1978, the Legislature passed a statute, later amended by 1984 Mass. Acts c.
ne of the General
provided in pertinent part: "Notwithstanding the provisions of chapter thirty-o
cadet in the
Laws, any person who has completed not less than two years of service as a police
hed by the police
police department of the city of Boston ... may, subject to a program establis
state division of
commissioner of said city and approved by the personnel administrator of the
. be appointed to
personnel administration and the Massachusetts criminal justice training council
without certification
fill a vacancy in a position in the lowest grade in the police force of said city
General Laws: and
from an eligible list prepared under the provisions of chapter thirty-one of the
d under said
provided. l'urther. that such person either is on a police entrance eligible list prepare
2

el
chapter thirty-one or passes a qualifying examination to be given by said personn
police officer
administrator." St. 1984, c. 277, § 1. Residents seeking appointment as a Boston
enough to have
therefore may either take the civil service examination and attain a score high
Resources
their names placed on a certified list provided to the Department by the Human
enroll in the cadet
Division of the Executive Office for Administration and Finance ("HRD"), or
case, those
program for two years and receive a passing score on the examination. In either
a number of
residents receiving a conditional offer of employment must subsequently pass
examinations. See Munroe, 2002 WL 445086 at *4-5.
Cadet
In the present case, Finn was appointed as a police cadet in the Boston Police
in 2003,
Program on June 15, 2001. He served in this position until an unspecified time
examination,
presumably until June or later of that year. While Finn also passed the civil service
under the
he did not receive a high enough score to be placed on a certified list prepared
. The
provisions of chapter thirty-one of the General Laws, which governs civil service
eless, Finn
Department uses this list to select a number of its new police officers. Noneth
who had the
remained eligible for appointment by the Department's Police Commissioner,
cadets as police
authority under 1984 Mass. Acts c. 277, § 1 to select a certain number of police
officers, provided these cadets had also passed the civil service examination.
police
In June of 2005, Finn was given a conditional off\"r of employment as a Boston
completed the
officer. The Department conditioned Finn's hiring on whether he successfully
entrance into the
appointment .process that all potential candidates had to complete to be allowed
l and
Boston Police Academy. This process included the candidate passing a medica
a number of
psychological examination. As part of his psychological examination. Finn took

evaluated a second time by
tests and was interviewed and evaluated by Dr. Marcia Scott. He was
rces Director informed·
Dr. Julia Reade. On November 30, 2005, the Department's Human Resou
tely perform the essential
Finn that the results of this examination indicated that could not adequa
ion was not possible.
functions of the police officer position and that a reasonable accommodat
yment.
As a result, the Department rescinded Finn's conditional offer of emplo
its
On December 28, 2005, Finn appealed the Department's decision to rescind
c. 31, § 2. On May 18,
conditional offer of employment to the Commission, pursuant to G. L.
ission did not have
2006, the Department filed a motion to dismiss, contending that the Comm
civil service standing as
jurisdiction to review the Department's decision since Finn did not have
filed both an opposition and
a "perso n aggrieved" under G. L. c. 31, § 2. On June 29, 2006, Finn
s and the scheduling of the
a motion to expedite the ruling on the Department's motion to dismis
Department's motion to
final hearing date. On August 23, 2007, the Commission granted the
itive motions rather than
dismiss and so dismissed Finn's appeal, reaching this decision on dispos
ission mailed its decision
holding a hearing and compiling an administrative record. The Comm
for judicial review in
on August 27, 2007. On September 26, 2007, Finn initiated proceedings
proceedings be governed
the superior court pursuant to G. L. c. 3 I, § 44. which dictates that these
byG. L.

C.

30A, § 14. G. L.

C.

31, §44.
DISCU SSION

n of any agency
General Laws_c. 30A, § 14 grants any person aggrieved by a final decisio
or court. Superior Court
in an adjudicatory proceeding the right to judicial review in the superi
ngs is the proper
Standing Order l-96(4 ) provides that a motion for judgment on the pleadi
e decision bears the
method to resolve such an action. The party appealing an administrativ
4

burden on demonstrating the decision 's invalidity. Merisme v. Board of Appeals on Motor
court'
Vehicle Liab., 27 Mass. App. Ct. 470,474 (1989). In reviewing the agency's decision, the
ge of the
must give "due weight to the experience, technical competence, and specialized knowled
agency, as well as to the discretionary authority conferred upon it." G. L. c. 30A, § 14(7);
Brackett v. Civil Serv. Comm'n , 447 Mass. 233, 241-242 (2006). Nonetheless, this court
exercises de novo review of legal questions and must overturn those agency decisions
364
inconsistent with governing law. See Raytheon Co. v. Director of Div. of Employ ment§.,
Mass. 593, 595 (1974 ).
In the present case, this court concludes that the Commission did not commit an error of
ent's
law in determining that it lacked jurisdiction to hear Finn's appeal following the Departm
ing
recision of his conditional employment. Chapter 277 of 1984 Mass. Acts, the statute authoriz
ent
the appointment of police cadets as new police officers, explicitly exempts this appointm
process from the civil service law or rules. St. 1984, c. 277, § I ("Notwithstanding the
provisions of chapter thirty-one of the General Laws, .... "). This statute enables the
Department's Police Commissioner to establish such an appointment program, which must
el
recei\'e the approval of the HRD's Personal Administrator. On January 16, 1979, the personn
four
administrator approved a program submitted by the police commissioner that consisted of
cadet
components: ·'(I) the qualified cadet submits a detailed history background form: (2) the
testing
undergoes the same background screening. interviewing, and psychological and medical
three
as candidates on the certified list; (3) the cadet applicant is rated and ranked by a panel of
ts
members of the Command Staff; and (4) the Police Commissioner considers the cadet applican
*5.
••in order of their standing in the Command Stall ranking." Munroe, 2002 WL 445086 at
5

While the program calls for a psychological examination that mimics the test given to candidates
on the certified list, the civil service law or rules do not apply to this appointment program and,
implicitly, any of its components. Instead, the process of appointing qualified police cadets as
police officers falls within the discretion of the Department.
This court agrees with the holding in Munroe that "the appointment of cadets as new
police officers, like the appointment of new cadets, is not subject to the civil service law or rules,
and a cadet may not seek Commission review regarding the denial or withdrawal of his
appointment." Id. Accordingly, the decision of the Department to rescind Finn's conditional
offer of employment based on his failure to pass his psychological examination is not subject to
appeal before the Commission. The Commission therefore correctly concluded that it lacked
jurisdiction to hear Finn's appeal since he did not qualify as an aggrieved person under G. L. c.
31, § 2.

ORDER
For the foregoing reasons, it is therefore ORDERED that the plaintiff Sean Finn's
motion for judgment on the pleadings is DENIED and the defendants Civil Service
Commission's and Boston Police Department's motions are ALLOWED. Judgment shall
therefore enter affirming the decision of the Civil Service Commission, Docket No. G 1-05-441.
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Leah Marie Barrault, Esq.
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Alexis N. Butler, Esq.
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Boston, MA 02120

Commissio ner:

Donald R. Marquis

DECISION ON RESPON DENT'S MOTION TO DISMISS

Procedural Background
On December 28, 2005, the Appellant, Sean Finn (hereafter "Appellant"),
appealed the Boston Police Departmen t's (hereafter "the Department" or "BPD")
decision to bypass him for employment as a Boston Police Officer due to his failure of
the pre-employment psychological examination, pursuant to G.L. c. 31, § 2(b),

1

The

rence was held at the
appeal was timely filed. On March 20, 2006, a pre-hearing confe
Respondent submitted a
offices of the Civil Service Commission. On May 18, 2006, the
Civil Service standing.
Motion to Dismiss contending that the Appellant does not have
as a Motion to Expedite
On June 29, 2006, the Appellant filed an Opposition, as well
uling of the Final Hearing
Ruling on Respondent's Motion to Dismiss and Expedite Sched
Date.

Factual Background

rces Division
In 1979, the Department, with the approval of the Human Resou
program was established
("HRD"), established the Boston police cadet program. This
ns participating in the
following the enactment of Chapter 174 of the Acts of 1978. Perso
two years, during which
Boston Police cadet program must serve as cadets for at least
duties. Upon completion
time they are to perform various administrative, police-related
as permanent police
of the program, cadets are then eligible for consideration for hiring
officers.

n police cadet.
On June 15, 2001, the Appellant was appointed as a Bosto

list from the HRD to
Sometime in June 2005, the Department requested a certification
n Police Academy. The
make 23 original appointments to the October 31, 2005 Bosto
ntment as new police
HRD certified lists of eligible persons to be considered for appoi
officers on June 8, 2005, June 9, 2005 and June 27, 2005.

ination, had not
The Appellant, although he had passed the Civil Service exam
persons .on these certif
scored high enm1gh to have his name placed among the eligible
lists.

ied

June 15, 2001 to
However, since Finn had been a Boston police cadet from

2

new positions under the Boston police
sometime in 2003, he was considered for these
ent gave the Appellant a conditional
cadet program. Under this program, the Departm
er. The condition for his hiring was
offer of employment as a new Boston police offic
process, which includes a medical and
that he successfully completes the same hiring
agility test that all potential candidates
psychological examination as well as a physical
the Boston Police Academy.
must complete before they are allowed entrance into

was required to take a battery of
As part of his psychological exam; the Appellant
uation with Dr. Marcia Scott. He was
tests followed by interviews and an initial eval
Julia Reade. On November 30, 2005,
subsequently sent for a second evaluation to Dr.
urces, notified the Appellant that he
Robin Hunt, Director of Department Human Reso
would not be appointed as a Boston
had failed the psychological testing and that he
t filed this appeal.
Police Officer. On December 28, 2005, the Appellan

Resp onde nt's Grounds for Disrnissal

mission lacks jurisdiction to
The Department argues that the Civil Service Com
led to the benefit of Civil Services laws.
hear the appeal because a police cadet is not entit
al offer of employment based solely on
It argues that the Appellant was given a condition
service employee at the time of his
his status as a cadet and was not a tenured civil
v Monroe and the
Both parties cite Boston Police Department
termination.
WL 445086 (Mass. Super.), a similar
Massachusetts Civil Service Commission, 2002
in their arguments.
non-selection case, as well as G.L. c. 14 7, § 21 A

3

s to perform
The Department asserts that it may appoint police cadet
t to Civil Service laws or
administrative duties and that these appointments are not subjec
that established the cadet
rules. G.L. c. 147, § 21A. In addition, the enabling legislation
the Acts of 1984 which
program (St. 1978, c. 174) was amended by Chapter 277 of
states, in pertinent part:
al Laws
"Notwithstanding the provisions of chapter thirty-one of the Gener
less than
[which govern civil service), any person who has completed not
the city
of
tment
two years of service as a police cadet in the police depar
the police
of Boston . . . may, subject to a program established by
istrator of
admin
nnel
commissioner of said city and approved by the perso
chusetts
the state division of personnel administration and the Massa
cy in the
criminal justice training council, be appointed to fill a vacan
without
city
position in the lowest grade in the police force of said
of chapter
certification from an eligible list prepared under the provisions
person
such
that
thirty-one of the General Laws; and provided further,
chapter
either is on a police entrance eligible list prepared under said
said
by
given
be
thirty-one or passes a qualifying examination to
personnel administrator."
for appointment, pursuant
The Department maintains that the Appellant was not bypassed
Service Certification List
to G.L. c. 31, § 27, because his name did not appear on a Civil
extended to him solely
of eligible candidates. His conditional offer of employment was
c. 277.
because of his having completed the police cadet program. St. 1984,

ission found
In citing Monroe, the Department notes that the Civil Service Comm
ally unfit to perform
that the Department had failed to prove that Monroe was psychologic
the duties of a police officer.

Subsequently, the Department sought review by the

d the decision of the
Superior Court pursuant to c. 30A, § 14. The Monroe court vacate
given a conditional offer
Civil Service Commission and held that, because Monroe was

4

tion to
of employment based on his cadet status, the Commission did not have jurisdic
hear his appeal.

Appell ant's Arguments in Opposition

The Appellant argues that the Commission does have jurisdiction to hear his
right to
appeal. He contends that under the Respondent's cadet program, he has the
where his
appeal the recession of the conditional offer of employment as a police officer
that a
disqualification was based on his failing to meet the Civil Service requirement
police officer be psychologically fit.

a
The Appellant maintains that, since the psychological screening requirement is
Personnel
fitness standard under the provisions of G.L. c. 31, § 61, as promulgated by the
that must
Administrator, the requirement is a Civil Service standard for a police officer
ment
be met prior to employment. Where psychological fitness is a Civil Service require
program,
for a police officer and where the Department's own cadet appointment
ent
established pursuant to St. 1984, c. 277, provides that a cadet reached for perman
istrator a
appointment pursuant to this statute has a right to appeal to the Personnel Admin
for a
disqualification based on his or her failure to meet the Civil Service requirements
police officer, the Appellant's appeal can be properly heard by this Commission.

In his Memorandum in Opposition to the Motion to Dismiss, the Appellant states,
in part:

" .. psychological fitness is a Civil service requirement for a police
officer. The Monroe court therefore got it wrong. The Monroe court

5

wholly disregarded M.G.L. c. 31, § 61 and the Civil Service requirement
of
that police officer candidates pass a medical examination as a condition
their employment. The court also wholly disregarded the regulations
implementing c. 31, § 61 which expressly make psychological fitness part
of
of this medical examination and thereby a Civil Service criteria
the
both
ard
disreg
employment. On this basis, this Commission should
lower court's decision in Monroe as well as the BPD's reliance upon this
n
decision. Moreover, where Monroe is only a superior court decisio
g
which was not appealed to courts of higher jurisdiction and is not bindin
by
in law in Massachusetts, this Commission is not required nor bound
this decision despite the BPD's assertions to the contrary.
For these reasons, this Commission should deny the City's motion and
allow Finn's appeal to go forward to hearing without further delay."

ts statutes and acts
· The Appellant alleges that there is nothing in any of the Massachuset
when they have
expressly prohibiting cadets from filing appeals with the Commission
been aggrieved during the permanent police officer hiring process.

_Conclusion
created
By establishing the Boston police cadet program, the Legislature clearly
Boston Police
two separate pathways by which a person could become a permanent
Officer, a Civil Service position.

A candidate may apply to and serve in the cadet

to take the Civil
program for a minimum of two years or that candidate can choose
ered for an
Service competitive examination and score high enough to be consid
Service written
employment offer. In either instance, the candidate must pass the Civil
ements for the
examination and satisfy medical, psychological and physical fitness requir
merit based in this
title of permanent police officer. St. 1984, c. 277. Both pathways are
merit based than
sense. An argument can be made that the cadet program is even more

6

the traditional examination in that it provides a candidate with two year's worth of
practical, on-the-job training prior to consideration for full employment.

Additionally,· the cadet program offers an advantage to a candidate through
preference in the order of hiring given to cadets over candidates on certified lists. St.

1984, c. 277 leaves the decision of which cadets to appoint to the permanent vacancies in
the hands of the Boston Police Commissioner. The Police Commissioner may appoint as
many as 1/3 of police officer vacancies from the ranks of the police cadets. St. 1979, c.
560, § 2. The balance of the new police officer appointments must then come from the
certified list provided by the HRD.

t .the provisjons ..?l~t;J9 84; c. 277 .i;re: unambiguously prefaced by the
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.:words, "Notwithstanding the provisions of chapter thirty-one of the General Laws [which
the
. gcJVern civil service]. .. " The Legislature made provisions, by requiring approval of
program by the Personnel Administrator, for Civil Service standards and requirements for
employment to be adopted by the Police Commissioner in order to construct the cadet
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The Appellant's contention that the Monroe court "got it wrong" and "wholl
e of
disregarded" the adopted requirements of c. 31, § 61 is refuted by the plain languag
the Monroe decision. The decision states, in pertinent part:
"I. The Commission Was Without Jurisdiction to Review BP D's Decision

First, the Commission did_ not have jurisdiction to review the BPD's
decision to rescind Munroe's conditional offer of employment as a police
officer. ... Munroe did not score high enough on the Civil Service
Examination to be included on the certified list of those eligible for
appointment under G.L. c. 31. He was given a conditional offer of
employment only because, under St. 1984, c. 277, the Police
Commissioner was permitted to select a certain number of police cadets as
new police officers, provided they had received a passing score on the
Ci vii Service Examination.
There is no dispute that the appointment of persons as police cadets is not
subject to the civil service law or rules, and that a police cadet is not
entitled to the benefit of civil service law or rules. G.L. c. 14 7, § 2 lA.
Nor can there be any dispute that, under St. 1984, c. 277, the BPD has the
discretion to determine which cadets it would appoint as new police
officers. St. 1984, c. 277 left such decisions in the hands of the Boston
Police Commissioner, provided the cadet program he established was
approved by the_ Personnel Administrator of what was then called the
Division of Personnel Administration. The cadet program submitted to
the Personnel Administrator on June 27, 1978 and approved by him on
January 16, 1979 provided for four steps iJJ. that appointment process:
1. the qualified cadet submits a detailed history background form;
2. the cadet undergoes the same background screening, interviewing,
and psychological and medical testing as candidates on the certified
.
list;
nt
3. the candidate applica is rated and ranked by a panel of three
members of the Command Staff; and
4. the Police Commissioner considers the cadet applicants "in order of
their standing in the Command Staff ranking."
... Apart from approving the cadet program, the Personnel Administrator
has no role in the decision of which cadets to appoint as new police
officers; that decision rests solely with the Boston Police Commissioner.
The appointment of these cadets as police officers, plain and simple, is
outside the scope of the civil service law and rules under G.L c. 31, and
therefore outside the scope of the Commission's review. See G.L. c. 31, §

8

ns,
2 (Comm ission review limited to those "aggri eved" becaus e of decisio
on of
acts, or failures to act that were in violation of G.L. c. 31, or in violati
"the rules of basic merit principles promulgated thereu nder") .
2002 WL 44508 6 (Mass. Super.) at pp. 4 - 5.
or Court decision.
This Comm ission is keenly aware that it is not bound by a Superi
in Monroe. We find
Nonetheless, in this matter we agree with the basic tenets set forth
of G.L. c. 3 J. and has
that the Appellant is not an aggrieved party under the provis ions
ore, the Commission
failed to state a claim upon which a remedy can be granted. Theref
lacks jurisdi ction to hear this appeal.

d and the
For the above reasons, the Respo ndents ' Motio n to Dismi ss is allowe

sed.
Appel lant's appeal filed under Docke t No. 01°05 -441 is hereby dismis

Civil Servic e Comm ission

~ L

Donal d R. Marqu is
Comm ission er
Hende rson, Taylor,
By vote of the Civil Service Comm ission (Bowmart, Chairm an;
Guerin and Marquis, Comm ission ers) on Augus t 23, 2007 .
. Attest:

Co
of the receipt of a Commission
A motion· or reconsiderati9n may be filed by either party within ten days
rehearing in accordance with
for
motion
a
deemed
be
order or decision. A motion for reconsideration shall
·
appeal.
of
time
1he
GL c. 30A, s. 14(1) for the purpose of tolling
n or order of the Commission may
· Pursuant to GL c. 31, s. 44, any party aggrieved by a final decisio
superior court within thirty (30) days
initiate proceedings for judicial review under GL c. 30A, s. 14 in the

9

after receipt of such order or decision. Commencement of such proceeding shall not, unless specifically
Ordered by the court, operate as a stay of the Commission's order or decisjon.

Notice to:
Leah Marie Barrault, Esq.
Boston Police Department, Office of the Legal Advisor

